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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC10-02872 
CASE NAME: GROTH VS. GILAD 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER RE AMI GILAD 
FILED 06-17-20 BY WILLIAM GROTH 
* TENTATIVE RULING: * 
 
Before the Court are competing motions.  Defendant Roy Gilad moves for restitution following 
an appellate court reversal of a judgment entered for the plaintiffs, William Groth and Groth 
Holdings.  Defendant Ami Gilad joins in the motion for restitution.  Plaintiff Groth has also 
applied for orders to attach, which both the Gilads oppose. 

The trial court’s prior judgment was entered after Groth’s motion for summary adjudication was 
granted on his breach of contract cause of action, followed by a bench trial on the remaining 
causes of action.  It was then reversed on appeal last November. 

I. Motion for Restitution 

The Gilads argue that they opted to pay Groth pursuant to a judgment that should not have 
been entered, and accordingly they are entitled to the return of their money pending resolution 
of this action on remand.  In opposition to the Gilads’ motion, Groth asserts that res judicata 
leaves intact the “factual findings” made by the trial court judge in the summary adjudication 
proceedings prior to appeal, that the Gilads waived the right to their money by voluntarily paying 
the judgment, and that the amount should be reduced or paid to the Court pending resolution. 
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The trial court has discretion to order restoration.  (Holmes v. Williams (1954) 127 Cal.App.2d 
377, 379; Beach Break Equities, LLC v. Lowell (2016) 6 Cal.App.5th 847, 852.)  Still, the 
“fundamental rule” in such proceedings is to place the parties in as favorable a position as they 
could have been in had the judgment not been enforced pending appeal.  (Beach Break 
Equities, LLC, 6 Cal.App.5th at 852-53.)  A person whose property has been taken under a 
judgment is entitled to restitution as a matter of right if the judgment is reversed or set aside, 
unless restitution would be inequitable or the parties contract that payment is to be final.  (Ibid.; 
Holmes, 127 Cal.App.2d at 379.)  

There does not appear to be any reason to stray from the typical rule that the Gilads are entitled 
to the return of their money.  The Gilads mention they paid the judgment to cut off the accrual of 
interest and in lieu of posting a bond pending appeal.  Whatever their reasons, Groth does not 
show such return would be inequitable.  

Groth refers to what he says is the res judicata effect of “factual findings” made on his prior 
summary judgment motion.  Leaving aside that no “factual findings” are supposed to be made 
on summary judgments, his opening papers do not specify what “findings” he has in mind, but 
they are apparently the ones reversed by the court of appeal because they are (at least) subject 
to disputed evidence.  Groth offers no explanation as to how he retains the benefit of rulings that 
were expressly reversed. 

In any event, res judicata only concerns the binding effect of a final judgment.  (Regents of Univ. 
of Cal. v. Public Employment Relations Bd. (1990) 220 Cal.App.3d 346, 356-57.)  An unqualified 
reversal vacates the judgment, and leaves the case “at large” for further proceedings as if it had 
never been tried, and as if no judgment had ever been rendered.  (People v. Mattson (1990) 50 
Cal.3d 826, 849.)  

Groth’s argument that the Gilads waived their right to the return of their money by paying the 
judgment is unsupported.  The statute cited (Code of Civil Procedure § 695.215, addressing 
payment in satisfaction of a judgment) addresses waiver of the right to appeal, not a waiver of 
the payment.  Waiver of a right to appeal is not relevant to whether restitution upon the reversal 
of an appeal is appropriate. 

Similarly, the Court does not agree that restitution must be reduced based on Groth having paid 
taxes on the money he received.  Groth accepted payment while an appeal was pending, 
presumably knowing that reversal could result.  He had those funds at his disposal, along with 
the risk of his losing some of the funds to taxes if the judgment were reversed.  Groth could 
have left the money in his attorney’s trust account pending the outcome of the appeal, but he 
opted not to so.  The Court leaves it to him to consider what, if anything, he ought to do about 
his past taxes now. 

Groth also cannot now not blame the Gilads for paying the judgment without forcing Groth to 
implement collection efforts.  Their choice to curtail the accumulation of interest was reasonable 
and saved Groth valuable resources he would otherwise have had to spend.  Further, the 
Gilads’ compliance with the Court’s orders tends to support that they will comply again if ordered 
to pay a judgment in the future.  

Absent the issuance of an attachment order (discussed below), Groth cannot require the Court 
to deprive the Gilads of their property any longer by asking the Court to hold onto the money.  

The equities favor the Gilads.  The motion for restitution is granted. 
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II. Applications for Right to Attach Order  

Plaintiff William Groth has filed two applications for an order to attach real property owned by 
Ami Gilad and Roy Gilad in nearly identical amounts. 

For the following reasons, the applications are denied. 

Summary of Applications 

Groth seeks issuance of an order to attach real property based on his claim that he loaned 
money to a partnership formed with the Gilads, rendering them personally liable for the loan.  
The amount he seeks to recover is $600,000, which is the amount of the loan after applying 
$10,000 in credit, plus interest since September 17, 2008 at 7%.  (Groth Decl., ¶¶10-12.) 

Groth argues that (1) the Gilads waived the right to the money paid, (2) the Court should order 
the money be paid into a Court account based on equity, (3) he meets the requirements of the 
statutory scheme governing attachment and the Gilads have a history of avoiding judgments, 
and (4) an alleged sale by Roy Gilad of his property would be “a fraud on creditors.” 

The Gilads oppose the applications. 

Legal Standard 

Attachment is a pre-judgment creditor’s remedy.  Under California law, a court may issue an 
attachment “only in an action on a claim or claims for money, each of which is based upon a 
contract, express or implied, where the total amount of the claim or claims is a fixed or readily 
ascertainable amount not less than five hundred dollars ($500) ....”  (Code of Civil Procedure 
§ 483.010(a).)  In issuing a writ of attachment, the court must make the following findings: 

(1) The claim upon which the attachment is based is one upon which an 

attachment may be issued. 

(2) The plaintiff has established the probable validity of the claim upon which the 

attachment is based. 

(3) The attachment is not sought for purposes other than the recovery on the 

claim upon which the attachment is based. 

(4) The amount to be secured by the attachment is greater than zero. 

(Id. § 484.090(a).) 

Where the defendant is a natural person, interests in real property may be the subject of 
attachment.  (Code of Civil Procedure § 487.010(c)(1).)  

Attachment is a harsh remedy because it causes the defendant to lose control of their property 
before the plaintiff’s claim is adjudicated.  (See Martin v. Aboyan (1983) 148 Cal.App.3d 826, 
831.)  Because of this, the statutory requirements are strictly construed.  (See Kemp Bros. 
Construction, Inc. v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 1476.)  The plaintiff has 
the burden of proving both that its claim is one upon which an attachment may be issued and 
the probable validity of such claim.  (Bank of America v. Salinas Nissan, Inc. (1989) 207 
Cal.App.3d 260, 271.) 

“A claim has ‘probable validity’ where it is more likely than not that the plaintiff will obtain a 
judgment against the defendant on that claim.”  (Code of Civil Procedure § 481.190; see also 
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Loeb & Loeb v. Beverly Glen Music, Inc. (1985) 166 Cal.App.3d 1110, 1120; Kemp Bros., 146 
Cal.App.4th at 1476.)  

It must be noted at the outset that under no circumstances would it be possible for Groth to get 
both denial of the restitution motion and attachment, which would amount to his getting security 
for the same pot of money twice over.  Given that the Court is granting the restitution motion, 
however, it could be fair game for Groth to then seek attachment in lieu of the money being 
restituted.  The Court will entertain his attachment applications on this understanding. 

Analysis  

Groth’s first two arguments (waiver and that the Court should take possession of the money) 
were discussed above with respect the Gilads’ motion for restitution.  As to whether Roy Gilad 
may sell any real property, the issue is moot in the context of the pre-judgment attachment 
analysis discussed below. 

Groth must show the probable validity of his contract claim.  Specifically, he must show that the 
parties intended for the Gilads to be personally liable for the loan.  Groth primarily argues that a 
partnership existed, not necessarily that the Gilads bear personal liability.  He relies heavily on 
the 2015 findings by the trial court with respect to his motion for summary adjudication.  
Because the judgment was reversed on appeal, these findings are not binding. 

In support of his applications, Groth provides his own declaration, as well as one from his 
attorney.  In his declaration he describes making a loan to the “partnership”, but does not 
otherwise address why the Gilads should be personally liable for the promissory note.  Groth’s 
attorney attaches several deposition excerpts.  The deposition excerpts show the Gilads agree 
there was a partnership, and that it was temporarily the entity which encompassed the business 
venture the parties were attempting to start.  (Beccaro Decl., Ex. 1.)  Ami Gilad states that he 
opened the bank account into which funds were deposited for the purposes of the business 
venture.  (Beccaro Decl., Ex. 2.)  Roy Gilad states he also understood the bank account as 
intended for use by the partnership.  (Beccaro Decl., Ex. 3.)  Roy Gilad refers to Groth as a 
“partner” and admits Groth provided the money to the bank account at Roy’s request.  (Beccaro 
Decl., Ex. 4.)  Roy Gilad describes his understanding that the money provided by Groth was a 
“capital contribution” to the partnership.  (Beccaro Decl., Ex. 5.)  It appears that this last point, 
based on one statement at a deposition, is the evidence on which Groth would like the Court to 
find he is likely to prevail.  

The Gilads’ Opposition sets forth, in detail, and with appropriate citations, multiple examples of 
evidence that the parties never intended the Gilads to be personally liable for the promissory 
note.  One example of such evidence is that Groth requested Legacy be the borrower on the 
note instead of Oak, neither entity being a partnership entity.  It was this factor principally that 
led the court of appeal to reverse the summary judgment for Groth.  Another example is Exhibit I 
to the Declaration of Ami Gilad in Support of the Motion for Summary Adjudication, an email in 
which Roy Gilad tells Groth on September 10, 2008, just prior to the loan:  “Funds to close 
escrow need to be in our partnership account (will be converted to the LLC account upon 
receiving final documents)” before closing. 

Groth’s own deposition testimony (Reeves Decl., Ex. A) also undermines his position that the 
loan was meant to be personal to the Gilads.  There, Groth states that he understood the money 
would be for the purchase of real property to be held by an LLC that the parties would form. 
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Groth has not shown a probability that he will prevail such that he may attach the property of the 
Gilads. 

Ami Gilad Evidentiary Objections to Declaration of William Groth 

Ami Gilad objects to certain statements in the Declaration of William Groth as “calling for” a legal 
conclusion, but the Court will construe the objection as constituting a legal conclusion. Most of 
the objections are to the use of the term “partner”, but because the term has both an ordinary 
and legal meaning, those objections are overruled.  The objection to the first sentence of 
paragraph 4 is sustained as lacking foundation. 

Request for Judicial Notice 

Roy Gilad’s unopposed Request for Judicial Notice as to documents in the Court’s file is denied 
because it is unnecessary.  However, the Court appreciates the courtesy of pulling these 
documents together for convenient reference. 

Missing Documents 

According to the Court’s online docket, Ami Gilad’s Objections do not appear to have been filed, 
not does the “Opposition of Ami Gilad to Ex Parte Motion for Attachment” appear to have been 
filed, though unstamped copies have been received and reviewed as part of this ruling.  Counsel 
shall ensure the Court’s file is complete.  

The Court further notes that although the Gilads have complied with CRC 3.1110(f) and Local 
Rule 3.42 concerning tabbing of exhibits as to some of their documents, the Reeve declaration 
is missing required tabs.  This should be complied with in the future. 

 

  

 2.  TIME:  9:00   CASE#: MSC10-02872 
CASE NAME: GROTH VS. GILAD 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED 06-17-2020 BY WILLIAM GROTH 
* TENTATIVE RULING: * 
 
Please see Line 1. 

  

 3.  TIME:  9:00   CASE#: MSC10-02872 
CASE NAME: GROTH VS. GILAD 
HEARING ON MOTION FOR RESTITUTION 
FILED BY ROY GILAD 
* TENTATIVE RULING: * 
 
Please see line 1. 
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 4.  TIME:  9:00   CASE#: MSC10-02872 
CASE NAME: GROTH VS. GILAD 
HEARING ON JOINDER IN MOTION FOR RESTITUTION 
FILED BY AMI GILAD 
* TENTATIVE RULING: * 
 
Please see line 1. 

  

 5.  TIME:  9:00   CASE#: MSC15-01622 
CASE NAME: McMAHON VS. HENDRICKS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY EAST COUNTY HOT SHOTS 
* TENTATIVE RULING: * 
 
This motion is continued to September 11 so that it can be considered together with a 
parallel motion. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00350 
CASE NAME: M. P-F VS. BART 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-01240 
CASE NAME: ROSARIO VS. SEKK INVESTMENTS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY SEKK INVESTMENTS LLC 
* TENTATIVE RULING: * 
 
The motion of defendant SEKK Investments, LLC for summary judgment or summary 
adjudication is denied.  SEKK has not established that it is entitled to judgment as a matter of 
law based on its affirmative defense. 
 

Background 
 
Plaintiffs Juan Carlos Mendoza Moreno and Marta Barajas resided in Unit 6 of an apartment 
building located at 1751 Diane Court in Concord.  Plaintiffs signed a lease on or about May 11, 
2013, but allege that they resided at the property since from about July 1, 2011, until their 
eviction in September 2016.  Guo Min Li and Minghao Zhong were the owners of the apartment 
building during most of Plaintiffs’ tenancy.  Defendant Seek Investments, LLC purchased the 
apartment building on about June 10, 2015. 
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Mendoza Moreno and Barajas are two of the seventeen plaintiffs in this action.  The details of 
the claims made here are not particularly pertinent to this motion.  Summarily speaking, the 
plaintiffs are current or former tenants of SEKK at the 1715 Diane apartment building.  They 
allege a variety of breaches of the warranty of habitability on SEKK’s part, alleged to result from 
SEKK’s failure to correct a variety of substandard conditions in the building. 
 
SEKK’s present motion affects only these two plaintiffs – Mendoza Moreno and Barajas.  The 
motion does not reach any claims of any of the other 15 plaintiffs.  For that reason, and for 
clarity of exposition, this ruling will speak of “plaintiffs” to mean only Mendoza Moreno and 
Barajas.  Nothing in this ruling should be understood as having anything to do with the claims of 
any of the other plaintiffs in this case. 
 
The basis for SEKK’s motion is that Mendoza Moreno and Barajas were parties to a prior 
lawsuit brought against the previous owners of the building, Li and Zhong.  SEKK asserts, and 
plaintiffs do not dispute, that the substantive and factual claims asserted against Li and Zhong in 
the prior lawsuit were very strongly similar, if not identical, to the claims plaintiffs are asserting 
against SEKK now – with the critical possible exceptions of the time periods that the two sets of 
claims cover, and the persons against whom the claims were and are made.  As will become 
apparent, those two argued differences are key to understanding the present motion. 
 
The motion rests on plaintiffs’ settlement of their prior lawsuit against Li and Zhong, in Case No. 
MSC15-00892.  That lawsuit was filed in May 2015.  It went to a successful mediation in 
November 2016, and the settlement agreement and release was signed in February 2017 – 
about a half year after plaintiffs had ceased to reside in the building, but well before the present 
lawsuit was filed against SEKK.  In a nutshell, SEKK argues that the release found in the 2017 
settlement agreement covers the claims in the present lawsuit.  Hence, the motion asserts the 
affirmative defense of release.  Plaintiffs argue, to the contrary, that the prior release extended 
only to the period when Li and Zhong – the only defendants in the prior lawsuit – were the 
owners of the building and plaintiffs’ landlords.  They argue that the release does not extend – 
or, more exactly, that there is a triable issue of fact as to whether the lease extends – to claims 
arising after SEKK bought the property and became the landlord. 
 
The precise topic of debate is thus usefully narrowed to this.  Plaintiffs’ claims in the present 
lawsuit are necessarily restricted to the time period between June 10, 2015 (when SEKK bought 
the property) and September 2016 (when plaintiffs ceased to live there).  The question on the 
motion is whether SEKK can establish, to a summary judgment standard, that the release 
signed in February 2017 does or does not cover plaintiffs’ claims arising from that period. 
 

Summary Judgment Based on an Affirmative Defense of Release 
 
“The motion for summary judgment shall be granted if all the papers submitted show that there 
is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.”  Code of Civil Procedure § 437c(c).  “[F]rom commencement to conclusion, the 
party moving for summary judgment bears the burden of persuasion that there is no triable issue 
of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.)  The court shall consider all of the evidence set forth 
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in the papers, except the evidence to which objections have been made and sustained by the 
court, and all inferences reasonably deducible from the evidence.  (§ 437c(c).)   
 
“A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause of action’ 
in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.  (Id., § 437c, 
subd. (o)(2).)”  (Aguilar, 25 Cal.4th at 850.)  “A defendant moving for summary judgment based 
on an affirmative defense has the initial burden to show that undisputed facts support each 
element of the affirmative defense.  [Citation.]  The plaintiff need not produce any evidence until 
the defendant has established every element of his or her defense.”  (Vahle v. Barwick (2001) 
93 Cal.App.4th 1323, 1328.)  
 

The burden on a defendant moving for summary judgment based upon the 
assertion of an affirmative defense is [different] than the burden to show [that] 
one or more elements of the plaintiff's cause of action cannot be established. 
Instead of merely submitting evidence to negate a single element of the 
plaintiff's cause of action, or offering evidence such as vague or insufficient 
discovery responses that the plaintiff does not have evidence to create an issue 
of fact as to one or more elements of his or her case ... 'the defendant has the 
initial burden to show that undisputed facts support each element of the 
affirmative defense'....  If the defendant does not meet this burden, the motion 
must be denied.’ 
 

(Consumer Cause, Inc. v. Smilecare (2001) 91 Cal.App.4th 454, 467-68.) 
 
“[T]o obtain summary judgment on the ground that a general release has discharged him from 
liability, a third party to the release agreement must affirmatively show that the parties intended 
to release him.  The burden of proof is on the third party, under both contract law and the 
summary judgment statute.”  (Vahle, 93 Cal.App.4th at 1328-29.)  "It is not plaintiff's initial 
burden to disprove affirmative defenses ... asserted by defendant."  (Consumer Cause, 91 
Cal.App.4th at 473.)   
 
“The third party need not be named in the contract, but he has the burden to show the 
contracting parties intended to benefit him.  [Citation.]  A third party's right to enforce covenants 
of a contract is predicated on the contracting parties' intent to benefit the third party.  [Citation.]  
It is not enough that a literal interpretation of the contract would result in a benefit to the third 
party.”  (Vahle, 93 Cal.App.4th at 1328.) 
 

Determining this intent is a question of contract interpretation.  [Citation.] … A 
contract must be interpreted to give effect to the mutual intention of the parties at 
the time of contracting.  (Civ. Code, § 1636.)  The intention of the parties to a 
written contract is to be determined from the writing alone, if possible; subject, 
however, to other statutory rules of contract interpretation.  (Id., § 1639.)  These 
rules include the following.  ‘A contract may be explained by reference to the 
circumstances under which it was made, and the matter to which it relates.” 
(Id., § 1647.)  “However broad may be the terms of a contract, it extends only to 
those things concerning which it appears that the parties intended to contract.’  
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(Id., § 1648.)  The written provisions of the contract prevail over printed portions. 
(Id., § 1651.) 

 
(Cline v. Homuth (2015) 235 Cal.App.4th 699, 705.) 
 

The Release Language 
 
The Settlement Agreement provides at ¶ IV, A in pertinent part (emphasis added): 
 

In consideration for the compromises set forth in this Agreement, Settling 
Plaintiffs, for themselves and on behalf of their representatives … do hereby 
relieve, release, discharge, agreed to defend, indemnify, and forever hold 
harmless, Defendants and their respective past and present beneficiaries, heirs, 
insurers, reinsurers, attorneys, relatives, administrators, partners, employees, 
managers, accountants, agents (including but not limited to … SEKK 
Investments, LLC…) servants, transferees, predecessors in interest, successors 
in interest, assigns, affiliates, and each of them individually and in their official 
capacities … (“Released Parties”), from any and all charges, claims, complaints, 
demands, losses, damages, causes of action, and liabilities (including attorneys’ 
fees) of any kind whatsoever, nature, and description, whether known or 
unknown, suspected or claimed, which the Settling Plaintiffs have or may 
claim to have against any of the Released Parties relating to the facts 
alleged in the Recitals, and/or relating to or arising out of the Subject 
Action and/or Settling Plaintiff’s residency at the Subject Property. 

 
Consideration of Parol Evidence 

 
SEKK seeks to win this motion by focusing solely on the express language of the release.  It 
argues that if that language is unambiguous, it must prevail and no parol evidence may be 
considered.  As will be discussed, the Court does not see the release language as quite as 
unambiguous as SEKK argues.  But in any event, SEKK is applying incorrect principles of the 
parol evidence rule.  Under settled California law, the test for consideration of parol evidence is 
not simply whether the contract language, viewed in isolation, is ambiguous or not.  Rather, 
even if the bare language appears to be unambiguous, the test remains whether the language is 
reasonably susceptible to the meaning supported by the proffered parol evidence.  If it is, then 
the evidence must be considered. 
 

The test of whether parol evidence … is admissible to construe an ambiguity is 
not whether the language appears to the court unambiguous, but whether the 
evidence presented is relevant to prove a meaning to which the language is 
'reasonably susceptible.'  [Citations.]  The determination whether to admit parol 
evidence involves a two-step process.  "First, the court provisionally receives 
(without actually admitting) all credible evidence concerning the parties' intentions 
to determine 'ambiguity,' i.e., whether the language is 'reasonably susceptible' to 
the interpretation urged by a party.  If in light of the extrinsic evidence the court 
decides the language is 'reasonably susceptible' to the interpretation urged, the 
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extrinsic evidence is then admitted to aid the second step--interpreting the 
contract."  (Ibid.) 
 

(General Motors Corp. v. Superior Court (1993) 12 Cal.App.4th 435, 441.) 
 
“‘An ambiguity exists when a party can identify an alternative, semantically reasonable, 
candidate of meaning of a writing.  [Citations.]  An ambiguity can be patent, arising from the face 
of the writing, or latent, based on extrinsic evidence.’  [Citation.]  The circumstances under 
which a release is executed can give rise to an ambiguity that is not apparent on the face of the 
release. [Citation.]  If an ambiguity as to the scope of the release exists, it should normally be 
construed against the drafter.  (Civ. Code, 1654.)”  (Benedek v. PLC Santa Monica (2002) 104 
Cal.App.4th 1351, 1357.) 
 
“‘[N]ormally the meaning of contract language, including a release, is a legal question."  
(Benedek, 104 Cal.App.4th at 1356.)  “We begin our analysis with the axiom that the 
interpretation of a release or settlement agreement is governed by the same principles 
applicable to any other contractual agreement.”  (General Motors, 12 Cal.App.4th at 439.)  
“Release agreements are governed by the generally applicable law of contracts.  [Citation.]  A 
third party may enforce a contract that is expressly made for his benefit.  (Civ. Code, § 1559.)”  
(Vahle, 93 Cal.App.4th at 1328.) 
 
“Because the court must consider the circumstances of the contracting parties' negotiations to 
determine whether a third party not named in the release was an intended beneficiary, it will 
seldom be sufficient for the third party simply to rely on a literal application of the terms of the 
release.... 'Whether a third party is an intended beneficiary ... to the contract involves 
construction of the parties' intent, gleaned from reading the contract as a whole in light of the 
circumstances under which it was entered.'”  (Vahle, 93 Cal.App.4th at 1328-29.) 
 
“In determining the meaning of a written contract allegedly made, in part, for the benefit of a 
third party, evidence of the circumstances and negotiations of the parties in making the contract 
is both relevant and admissible.”  (Cline, 235 Cal.App.4th at 705.)  “It is often impossible for the 
parties to be precise in expressing their intent in a written document.  Therefore, even if the trial 
court personally finds the document not to be ambiguous, it should preliminarily consider all 
credible evidence to ascertain the intent of the parties.”  (Ibid.)  “‘The test of whether parol 
evidence is admissible to construe an ambiguity is not whether the language appears to the 
court to be unambiguous, but whether the evidence presented is relevant to prove a meaning to 
which the language is “reasonably susceptible.”  (Cline, 235 Cal.App.4th at 705-06.) 
 
“The very essence of a release is to grant legally enforceable rights, in the form of an immunity 
or excuse from suit.  Insofar as the release extends its benefits to third parties, there can be no 
question of their being denied enforcement on grounds that they are incidental.  The nature of 
the benefit conferred cannot be an issue. Any benefit conferred by the release is either 
intentional, or nonexistent.  The only question is to whom those rights are granted, and 
specifically, whether the party now asserting them is among them.”  (Rodriguez v. Oto (2013) 
212 Cal.App.4th 1020, 1031.) 
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“If a contract expressly and unambiguously grants rights to a class including the person now 
seeking to enforce it, proof of the contract makes out the third party's threshold case.  It is of 
course competent for the party opposing enforcement to establish grounds to avoid the 
apparent effect of the agreement.  But there is no general burden on the person invoking the 
agreement to find a way to prove, as plaintiff insists, an “actual intent to benefit the third party.”  
(Original italics.)  The agreement itself is such proof.”  (Rodriguez, 212 Cal.App.4th at 1031.) 
 

The Scope of the Claims Released 
 
The parties devote much of their arguments to the question of what persons were released in 
the 2017 release, and specifically, the extent to which SEKK was one of them.  That is certainly 
an important topic, and the Court will return to it.  But it is at least equally important here to focus 
on the distinct issue of what claims were released, against any or all released parties.  Even if it 
is crystal-clear that a particular third party was one of the parties being released, the release will 
do that party no good as to a subsequent lawsuit unless the release extends to the claims being 
asserted in the subsequent lawsuit.  To take a remote but obvious hypothetical illustration, 
suppose a vehicle fleet owner is unambiguously released in a settlement of claims arising from 
a 2015 accident.  That release very likely does not extend to claims involving the same fleet 
owner from a 2017 accident. 
 
The claims-coverage question here, then, is this:  Are the claims released in the 2017 
settlement limited substantively to the claims plaintiffs had against Li and Zhong, arising from 
the 2011-2015 period during which Li and Zhong were the owners and landlords?  Or does the 
release also extend to claims arising from a later period, though still prior to the settlement 
agreement, namely the period from June 2015 to September 2016, when SEKK was the owner 
and plaintiffs’ landlord? 
 
The defined scope of the release is found in its own language:  “relating to the facts alleged in 
the Recitals, and/or relating to or arising out of the Subject Action and/or Settling Plaintiff’s 
residency at the Subject Property.”  That requires looking to the settlement agreement’s 
Recitals, which read: 
 

Defendants [Li and Zhong] owned the Subject Property between April 28, 2013, 
and June 5, 2015.  Settling Plaintiffs claim injuries and damages in the Subject 
Action that they allege were caused by Defendant’s alleged failure to maintain 
the Subject Property in a safe and habitable condition.  The complaint claimed 
that this alleged failure to maintain the Subject Property caused Settling Plaintiffs 
to suffer property loss, physical, and emotional injuries. 

 
The first two parts of the release language do not help SEKK.  The first reference is to “facts 
alleged in the Recitals”.  Those facts, however, are limited entirely to the period of April 2013 to 
June 2015, and solely to the alleged actionable failures of Li and Zhong.  They say nothing 
about any time after June 2015, nor about any alleged wrongs by SEKK.  Similarly, claims 
“arising out of the Subject Action” must be taken as limited to plaintiffs’ claims against the only 
defendants named in that action – Li and Zhong.  It certainly would have been possible for the 
plaintiffs in the prior action to have expanded its scope to a later time period and a successor 
landlord, and indeed that would have made some sense given the later plaintiffs’ contention that 
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the uninhabitable conditions continued unabated after the sale to SEKK.  But the unambiguous 
fact is that they did not do so.  The Recitals and the Subject Action do not include the period 
after June 2015. 
 
That leaves the final element of the released claims, namely “arising out of … Settling Plaintiffs’ 
residency at the Subject Property”.  This is the heart and core of SEKK’s argument:  that that 
language literally covers the present claims, and therefore the debate is over.  SEKK correctly 
notes that this is preceded by “and/or” and is on its face unlimited as to time or identity of 
landlord.  The language is thus reasonably susceptible to the reading that this last element was 
intended to cover the entire period of plaintiffs’ “residency at the Subject Property”, including 
their residency after June 2015.  But to evade resort to parol evidence, SEKK would have to 
establish that that is the only reading to which this language is reasonably susceptible.  It can’t 
do it.  After all, although this language does not say “residency up to June 2015”, neither does it 
say “residency at any time whatsoever”.  Even before looking to the parol evidence, the 
language on its face is reasonably susceptible to the reading that it refers only to plaintiffs’ 
“residency” at the time that the defendants they were settling with were their landlords.  That, 
indeed, is probably the most reasonable reading of the language, given the fact that the 
immediately preceding elements of the release – the references to the Recitals and to the 
Subject Action – were indeed limited only to that time period. 
 
SEKK offers no parol evidence bearing on this interpretive question.  Plaintiffs do, and their 
evidence shores up their proffered reading of the release language as being limited to only 
claims arising up to June 2015.  SEKK was the owner of the property at the time of the 
settlement, yet it was not a party to the settlement agreement.  Nor, apparently, did it contribute 
any funds to the settlement, which were paid only by or on behalf of Li and Zhong – a surprising 
fact, it would appear, if the settlement was intended to cover a further period of more than a year 
and a half during which SEKK owned the property (and allegedly failed to maintain it).  The 
settlement agreement itself recites, elsewhere, that the payment covers “all of the Settling 
Plaintiffs’ claims relating to the Subject Action and their claims for attorney’s fees and costs” – 
that is, only the Subject Action.  Plaintiffs also submit evidence that there was no discussion of 
reaching a settlement for the time period after Li and Zhong sold the property.  And release of 
ownership liability for the new owners were never broached.  (McDonald Decl., ¶¶18, 19.) 
 
(Plaintiffs also proffer their own testimony, and that of their lawyer in the prior action, stating that 
their own understandings at the time were that they were settling only the claims against Li and 
Zhong.  That testimony in itself is less helpful to them, however.  Admittedly it would hurt them if 
their testimony was contrary.  One side’s later testimony about what they understood at the time 
of contracting, however, is not directly relevant unless their understanding was communicated to 
the other side.  (E.g., Berman v. Bromberg (1997) 56 Cal.App.4th 936, 948.)) 
 
SEKK also cites the holding in General Motors, 12 Cal.App.4th 435.  In General Motors a 
plaintiff injured in a car accident settled with the other driver, using broad release language 
extending unambiguously to all persons whatsoever who might have been to blame for his 
injuries.  He then tried to sue GM on a products liability theory.  The court held that whether 
plaintiff did or didn’t contemplate such a later suit at the time of his release, he nevertheless 
released it, because the plain language of his release said so. 
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This case is different, however.  It does not contain release language near as broad and 
universal as that used in General Motors.  At most it might be taken to release anyone in the 
world accused of being responsible for plaintiffs’ injuries arising before June 2015.  But that 
does not establish what SEKK needs to prove, namely that the release extends to claims arising 
after then.  It is as if GM had been arguing that a release as to a particular identified accident 
also released it from liability for a different, later accident. 
 

SEKK As a Released Party 
 
Because there is at least a triable fact issue as to whether the scope of the releases included 
any claims arising after June 2015, it becomes less important than it might otherwise be to 
determine whether and to what extent SEKK was the beneficiary of those releases.  The Court 
will discuss the point for completeness, however. 
 
The Court agrees with SEKK that it is textually included in the releases as both a “transferee” 
and a “successor in interest” to Li and Zhong.  Plaintiffs’ counterarguments on these points rely 
on strained and limited definitions taken from irrelevant contexts.  On the plain language as 
ordinarily understood, and as understood in general legal usage, SEKK qualifies under both of 
these terms. 
 
That, however, does not necessarily do anything to broaden the scope of the releases 
themselves.  The inclusion of transferees and successors in the scope of the releases does not 
prove that therefore the releases must extend in subject matter to a post-transfer time.  For 
example, for all the Court knows – and the Court doesn’t know, but certainly supposes it to be 
possible – the deal between SEKK and Li and Zhong might have included the buyer assuming 
some of the liabilities (especially unknown ones) arising from the actions of Li and Zhong.  On 
that assumption it would make perfect sense to include the buyers in a release even if the 
release were limited to the period before June 2015. 
 
Somewhat less clear is how to deal with the express mention of SEKK by name as a released 
party.  SEKK understandably argues that that’s a game-ending fact, proving that the release 
must extend to the present claims against it.  Plaintiffs counter that SEKK is textually mentioned 
only in a parenthetical list that appears to be a listing of Li and Zhong’s agents in operating the 
property; thus, plaintiffs argue, it covers SEKK only in its capacity as an agent under Li and 
Zhong’s ownership, and not in its capacity as a successor owner.  SEKK counters further (and 
the point is factually undisputed) that SEKK as such was never an agent of any kind for Li and 
Zhong – the entity came into existence only as of the time that SEKK bought the property. 
 
As far as the Court can make out, this appears to be a minor matter of sloppy draftsmanship, of 
no real consequence.  It is uncontested that one of Li and Zhong’s agents during their 
ownership was Steve Pinza, who is now the principal of SEKK.  It is quite credible that in 
including Pinza in the list of released agents, the attorneys simply threw in without much thought 
his later corporate entity. 
 
But although the explanation for the inclusion of SEKK as a released agent remains obscure, 
the point is of no consequence.  SEKK is included as a transferee and successor in interest, 
regardless of the scope to which it is included by name.  But conversely, the inclusion of SEKK 
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(a post-purchase entity) in the list of released parties could be at most an indirect indication that 
perhaps the releases must have been intended to include claims arising during SEKK’s 
ownership – and frankly not a particularly persuasive indication of that.  It may be a point that 
can be adduced in connection with the triable fact issue of subject-matter coverage of the 
releases, but it does not eliminate the triable fact. 
 

Civil Code § 1542 
 
SEKK argues that it wins because the release includes the usual stock waiver of unknown 
claims and Civil Code § 1542.  That is not a convincing argument. 
 
The force of § 1542 is that unless the parties agree otherwise, a release does not release claims 
not known to the releasing party at the time.  The significance of a § 1542 waiver, then, is that 
the release does include unknown claims – but importantly, only to the extent that those 
unknown claims are otherwise within the scope of the release.  In other words, without a § 1542 
waiver, a release that says “we release all claims within subject matter X, Y, and Z” must be 
read to mean, “all claims within subject matter X, Y, and Z, unless they are unknown”.  And thus 
the effect of a § 1542 waiver is to cause the release to mean “all claims within subject matter X, 
Y, and Z, whether they are known or unknown”.  But what a § 1542 waiver does not do is to 
extend the release to subject matters A, B, and C, not otherwise within the release’s scope. 
 
A § 1542 waiver is thus entirely consistent with the conclusion that the agreed scope of the 
release was limited to claims arising prior to June 2015.  It would thus protect Li, Zhong, and all 
other released persons from unknown claims arising during that time period.  For example, 
suppose it was discovered for the first time in 2018 that there was exposed asbestos in the 
building.  Or suppose one of the plaintiffs came down in 2018 with a newly diagnosed illness 
alleged to have arisen from his residency in the building before June 2015.  Those hypothetical 
newly discovered claims might be preserved by § 1542, but they are released by a § 1542 
waiver.  It does not follow, however, that the waiver must mean that claims arising between 
June 2015 and September 2016 are also released.  If the latter claims are outside the scope of 
the release language as written, a § 1542 waiver doesn’t bring them into that scope.  Plaintiffs 
here are not arguing that their present claims are unreleased because they were unknown at the 
time of the settlement – as, indeed, they almost certainly weren’t, given that the claims arose 
from a time well before the date of the settlement.  They are arguing only that the claims are 
unreleased because they are not within the scope of the release.  The § 1542 waiver does not 
affect that argument one way or the other. 
 
Defendant’s Request for Judicial Notice 
 
Defendant’s requests for judicial notice are all granted, except as to Exhibit M as to which 
judicial notice is unnecessary. 
 
Objections to Evidence  
 
All objections to evidence by both sides are overruled, although the Court has indicated in its 
ruling the points where it finds proffered evidence unprobative. 
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As a final technical note, the Court sees that for some obscure reason the clerk’s office has 
marked Seek’s Evidence in Support as only received, not filed.  There is no apparent reason 
why it was not filed, and the Court has considered it as filed.  It should be regarded as part of 
the record for all purposes. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-02550 
CASE NAME: GARCIA VS. STEEL 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT UNDER CCP 664.6 
FILED BY JOHN BRANDON STEEL 
* TENTATIVE RULING: * 
 
This case has been settled. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00199 
CASE NAME: ROSALES VS. SCHMIDT 
HEARING ON MOTION TO SET ASIDE DISMISSAL 
FILED BY RAFAEL ROSALES 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to set aside the dismissal of this case under Code of Civil Procedure § 473 
is denied. 
 
This was a personal-injury case arising from a rear-end auto collision.  The narrative of what 
happened in the procedural course of the case is substantially undisputed, as disclosed by the 
paper trail.  The case was filed in January 2019 by the Lalezary law firm.  In June 2019 that firm 
was joined by the Bauman firm (plaintiff’s present counsel) by association of counsel, and the 
Bauman firm substituted in as sole counsel in August 2019. 
 
It was throughout this time period that defendant was seeking fruitlessly to obtain written 
discovery responses from plaintiff.  The record reflects a long series of meet-and-confer efforts, 
in which defense counsel was asking for responses to previously served discovery demands.  
That overdue discovery was pending when the Bauman firm took over the file.  Finally defense 
counsel was obliged to file a motion to compel.  Plaintiff’s counsel acknowledges that they were 
fully aware of this motion, and they did not oppose it because it was meritorious and they had no 
adequate excuse for noncompliance.  According to their present declaration, the root of the 
problem was that they were unable to get ahold of their own client in order to obtain responses 
and responsive documents from him.  The unopposed motion was thus granted, with sanctions. 
 
Over the next few months plaintiff still failed to respond to this discovery or to comply with this 
Court’s discovery order.  Defendant therefore resorted to filing a motion for terminating 
sanctions.  That motion was also unopposed, and was granted.  It is that dismissal that plaintiff 
now seeks to set aside. 
 
Plaintiff’s counsel, commendably trying to fall on their swords and take the blame for all this 
themselves, depict this as a case of attorney neglect within § 473(b).  Defendant instead 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/31/20 

 
 

- 16 - 

characterizes it as a train of intentional, tactical delay.  (See Pagarigan v. U.S. Healthcare of 
California (2007) 158 Cal.App.4th 38; Jerry’s Shell v. Equilon Enterprises (2005) 134 
Cal.App.4th 1058.)  The truth of the matter is not perceptible with perfect clarity.  But as best 
the Court can make out, the real story (at least for the first period of the narrative) is somewhere 
between these extremes – and it is in the very location calling least for the present relief.  
It appears that the real root of the problem was precisely that plaintiff himself fell out of 
communication with his own attorneys, and thus did not do his part of what was necessary 
to prosecute the lawsuit.  That is neither the fault of counsel nor an intentional strategy by them.  
But it is a serious misconduct by plaintiff himself, which does not make a good argument for 
relief from dismissal. 
 
If we were to assume (as counsel argues) that the fault was all that of plaintiff’s counsel rather 
than plaintiff himself, the case would very well fit the description of the facts in Jerry’s Shell: 
 

The record here, on the other hand, suggests exactly that [i.e., that a party 
deliberately defaulted, planning to seek relief from default later].  The evidence 
before the trial court established that appellants' attorneys regularly failed to 
respond to discovery when it was due, without informing the other side or seeking 
an extension.  Any and all attempts by opposing counsel to discuss or “meet and 
confer” were similarly ignored.  This gave opposing counsel no choice but to go 
to the trouble and expense of preparing and filing a motion to compel.  But even 
a formal motion did not engender a response.  And while appellants' counsel did 
not oppose such motions, neither did they concede.  Thus, the court was drawn 
into the conflict, wasting judicial resources….  Finally, when an order issued 
compelling responses, appellants' counsel defied that too, leading to a second go 
round of each of these wearying steps. 
 
While calling this practice a “strategy” is perhaps too generous a term, there is no 
question that it resulted in the attorneys having considerable supplemental time 
to respond to discovery not available to practitioners who follow the rules, while 
generally risking nothing more severe than an order compelling responses that 
should have been provided months earlier or an issue sanction on a topic that 
might never have been proven at trial.  

 
(134 Cal.App.4th at 1073.) 
 
But the evidence here is perhaps less damning for plaintiff’s counsel, and more damning for 
plaintiff himself.  It is plain that plaintiff’s counsel were fully, indeed painfully, aware of the 
problem that they were long out of compliance with discovery deadlines, and were sure to lose 
the motion to compel.  The giveaway, though, is the reason adduced for that:  Plaintiff’s counsel 
could not reach the client.  Repeated efforts by their Spanish-speaking employee resulted only 
in reports that the client could not be made available. 
 
This explanation applies specifically to counsel’s conduct leading up to the hearing date of the 
motion to compel; nothing is said about events after that.  But the problem of complete 
discovery stonewalling persisted after that, and counsel offers no different (or, for the plaintiff, 
less culpable) explanation for the period after November 22 than for the period before then.  
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Absent any other explanation, the inference is simple enough that counsel continued not to 
provide discovery responses because they continued not to be able to reach their client. 
 
The plaintiff was available in person on February 13, 2020, when his deposition was taken.  
The failure of discovery responses, and the pendency of the motion for terminating sanctions, 
were forcefully drawn to the attention of plaintiff and his counsel at the start of that deposition.  
(Plaintiff’s reply says it was just an appearance attorney who failed to notify principal counsel of 
the problem, which seems unlikely; but in any event the point was made on the record so that it 
was in the transcript, and communication within the plaintiff side is not the defendant’s 
responsibility.)  As a practical matter plaintiff could almost certainly have dodged the 
terminating-sanctions motion (if at the cost of some further monetary sanctions) by providing 
fully compliant discovery responses and production at any time up to the March 6 hearing date 
of the sanctions motion.  Nothing of the kind was offered or done, however.  At that point, the 
case does start to bear a closer resemblance to the deliberate-stonewalling pattern described in 
Jerry’s Shell.  If counsel were not deliberately stalling, it appears they didn’t provide responses 
because they had no favorable responses to provide. 
 
With this narrative in mind, various other excuses or explanations offered in the present motion 
become unconvincing or unavailing. 
 

 Counsel says their firm was in the process of a botched transition to a new computer 
scheduling system, and this case got lost in the process.  But they identify no particular 
deadlines or needed actions that got overlooked for this reason.  Quite the contrary, 
their own narrative shows clearly that counsel were fully aware of the discovery and 
discovery-motion deadlines they were letting slip by.  They state candidly that they made 
conscious decisions not to respond to discovery because they couldn’t reach their client, 
and not to oppose the motion to compel because they had nothing to say in response. 
 

 Counsel says they had signed up with CourtCall to speak at the November 22 hearing 
on the motion to compel, but CourtCall suffered some technical problems resulting in 
their call being dropped.  But there is no record of counsel having contacted opposing 
counsel or the Court to give notice of any intention of addressing the tentative, and 
opposing counsel states there was no such notice.  In any event, the intended purpose 
of the CourtCall appearance was only to explain the difficulties in reaching the client and 
ask for more time to comply.  Thereafter, however, counsel made no such request to 
defendant’s counsel for more time.  And more importantly, at no time before the March 
motion for terminating sanctions did counsel do anything at all by way of providing 
belated discovery responses, with or without any extension.  The call therefore could not 
have made the slightest difference. 

 

 Counsel says they never received service of the motion for terminating sanctions.  
That is doubtful, given that defendant’s counsel served it by both mail and e-mail.  
But assuming it is true, plaintiff’s counsel certainly became aware of the pendency of the 
motion at the February 13 deposition – or, thereafter, when they got the transcript of the 
deposition.  That not only alerted them to the need to respond to the motion, it also gave 
them several weeks in which to avert the motion simply by providing belated but 
complete discovery responses.  The problem of lack of communication with the client 
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had gone away by then, as he was actually in the deposition room at the time the motion 
was pointed out. 

 
Given these considerations, the Court is forced to conclude that the reason why plaintiff lost his 
case through inaction and neglect was a combination of the client’s own fault in staying out of 
touch with his lawyers (apparently through sometime in January or February), followed by a 
knowing and tactical decision not to respond to discovery once the client resurfaced.  Neither of 
those presents a sound basis on which to grant relief from dismissal here. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01652 
CASE NAME: KESLINKE VS. STROUD 
HEARING ON MOTION TO EXPUNGE LIS PENDENS & FOR ATTORNEY FEES 
FILED BY ALEXANDER P. STROUD 
* TENTATIVE RULING: * 
 
This matter was continued from July 10 at plaintiff’s request so that he might obtain an attorney.  
The Court incorporates its tentative ruling from that date. 
 

  

11.  TIME:  9:00   CASE#: MSC19-02139 
CASE NAME: CLARK VS. CLARK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BAYVIEW LOAN SERVICING 
* TENTATIVE RULING: * 
 
Bayview’s demurrer has been mooted by plaintiff’s dismissal of the complaint as against 
Bayview. 
 

  

12.  TIME:  9:00   CASE#: MSC19-02270 
CASE NAME: KINGERY VS. NORGAARD 
HEARING ON MOTION TO SET ASIDE DISMISSAL BASED ON ATTORNEY ERROR 
FILED BY DONALD KINGERY 
* TENTATIVE RULING: * 
 
Plaintiff’s motion under Code of Civil Procedure § 473 to vacate the dismissal in this case 
is granted, conditioned on plaintiff timely filing a dismissal as to defendant Norgaard.  
Plaintiff should also proceed promptly to serve defendant Bigge, and to identify and serve 
the Doe defendant. 
 
This case arises from a three-car rear-ender collision.  According to plaintiff’s counsel, 
plaintiff was in the middle car; Norgaard was driving the vehicle in front of him; and the rearmost 
vehicle (which allegedly caused the accident) belonged to defendant Bigge Crane and Rigging.  
The original complaint named Norgaard and Bigge as defendants.  Plaintiff then filed an 
amended complaint omitting Norgaard, but including a Doe defendant identified only as 
“Norbert”, the driver of the Bigge vehicle. 
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Counsel confirms that his intention then was to file a dismissal only as to Norgaard.  Through 
clerical error, however, the dismissal that got filed was as to the entire action.  The Court 
accepts that this was unintended, and accordingly grants the motion. 
 

  

13.  TIME:  9:00   CASE#: MSC20-00380 
CASE NAME: LEWIS VS. CENLAR AGENCY 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
PER EX PARTE ORDER FILED 03-12-2020 
* TENTATIVE RULING: * 
 
On March 11, 2020, the Court temporarily stayed the foreclosure sale of this property, setting 
the matter for hearing as to preliminary injunction for March 27, with a briefing schedule.  
Unfortunately, two days later the Court closed for most business due to the pandemic, and the 
March 27 hearing was recalendared for this date. 
 
In the meantime, neither side has filed any briefs or other papers in opposition to or support of 
a preliminary injunction.  The Court takes that as indicating that the parties have probably 
resolved the dispute on their own.  It therefore takes the motion for preliminary injunction 
off calendar.  The Court will inquire further at the CMC now calendared for August 24. 
 

  

14.  TIME:  9:00   CASE#: MSC20-00579 
CASE NAME: HESTER VS. SLOAT GARDEN CENTER 
HEARING ON PETITION TO COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY SLOAT GARDEN CENTER, INC. 
* TENTATIVE RULING: * 
 
Defendants’ motion to compel arbitration is denied.  Defendants are given to August 28 in which 
to answer or otherwise respond to the complaint. 
 
At the outset, to the extent it matters, the Court disagrees with defendants’ invocation of the 
Federal Arbitration Act.  While it is generally true that employment disputes may be subject to 
the FAA, the Supreme Court confirmed in Volt Information Sciences v. Board of Trustees (1989) 
489 U.S. 468, that parties who would otherwise be subject to the FAA remain free to agree 
instead to arbitration under state law.  Here, the proffered arbitration agreement expressly states 
that the parties agree to arbitrate under the California Arbitration Act.  In any event, the choice of 
law does not affect the outcome. 
 
That outcome is dictated by a single dispositive fact:  There is no evidence that the parties 
entered into any arbitration agreement concerning plaintiff’s second period of employment with 
Sloat – the employment giving rise to the claims in the complaint. 
 
Plaintiff first started working at defendant Sloat on April 24, 2017.  In February 2018, however, 
she resigned from that employment in order to accept other employment elsewhere.  It is 
undisputed that, at the time, that was a straightforward, unambiguous termination of 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/31/20 

 
 

- 20 - 

employment.  Sloat does not try to characterize it as anything else, such as a leave of absence, 
medical leave, or anything of the kind. 
 
Plaintiff again sought employment with Sloat in April 2018.  She was rehired without any new 
paperwork.  In particular, she did not sign the acknowledgment of receipt of the employee 
handbook, including the arbitration agreement incorporated into the handbook.  There is thus 
neither documentation nor testimony that, when she was hired in April 2018, plaintiff either 
made any new agreement to arbitrate, nor agreed by any express means to reinstate or reaffirm 
the prior agreement to arbitrate that terminated with the termination of her first employment. 
 
Sloat states, without contradiction from plaintiff, that in practical terms this was treated much like 
a resumption of the prior employment, rather than as a new hiring de novo.  Plaintiff was not 
asked to fill out any of the usual paperwork for a new hire, including such basics as a tax 
withholding form, immigration paperwork, and so on.  That may have been understandable at a 
lay, non-legal level; but it does not constitute the making or reaffirmance of a previously 
terminated arbitration agreement.  Arguably Sloat should have required all that new paperwork, 
and was legally remiss in not doing so.  But the fact remains that it didn’t.  It could at least have 
made some express agreement with plaintiff that her second employment was subject to the 
same terms and conditions as had applied to her first employment.  But it didn’t.  It cannot 
retroactively convert a new employment into the interrupted continuation of a prior employment 
just by saying so now.  Nor can it subject the new employment to the legal terms of the old 
employment, without at least an express agreement between the parties that that was so.  No 
such agreement is shown or alleged. 
 
The Court therefore denies the motion to compel arbitration, for lack of proof of an agreement to 
arbitrate that was still in force at the time of the events in question. 
 
Finally, the Court also notes that the Kroop and Hester declarations do not comply with CRC 
3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review 
these rules and comply with them as to any future filings.  Failure to do so may result in rejection 
or disregard of nonconforming papers. 
 

  

15.  TIME:  9:00   CASE#: MSN19-0169 
CASE NAME: RICHMOND POLICE VS. CITY OF RICHMOND 
HEARING ON MOTION FOR ISSUANCE OF WRIT AND JUDGMENT 
FILED BY FIRST AMENDMENT COALITION, et al. 
* TENTATIVE RULING: * 
 
Intervenors/Cross-Petitioners First Amendment Coalition; California Newspapers Partnership; 

KQED, Inc., Investigative Studios, Inc.; and Center for Investigative Reporting (collectively 

petitioners) move for a writ of mandate against the City of Richmond. 

The Court agrees with petitioners on many issues, but agrees with the City on certain others.  

This ruling lays out the Court’s views on the points of dispute.  Whether an actual writ will be 

necessary, however, remains to be seen.  The Court accordingly sets this motion over to 

September 4, 2020, at 10:00 a.m., for further review as to the state of compliance, 
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noncompliance, or continued disagreement as to particular documents.  The parties are to meet 

and confer in the meantime, with the expectation that they should be able to agree on all (or at 

least most) details of compliance in light of the Court’s rulings.  Each party may, if it thinks 

necessary, file and serve a short update statement with the Court on the status of the issues by 

August 28.  (Courtesy copies to the Court would be a good idea.) 

Both sides’ unopposed requests for judicial notice are granted. 

Background 

At issue here are various particular aspects of the scope and interpretation of Penal Code 

§ 832.7(b), enacted in 2018 and also known as SB 1421.  The new statute specified certain 

categories of police records that are newly made subject to request and disclosure under the 

Public Records Act (PRA, Government Code §§ 6250 et seq.), and no longer included within the 

confidentiality protections against disclosure found in Penal Code § 837.7(a) and Government 

Code § 6254(f). 

This action began as a writ of mandate proceeding filed by the Richmond Police Officers 

Association (RPOA), focused solely on SB 1421’s chronological coverage – specifically whether 

the new statute’s disclosure requirements applied to documents created (or incidents occurring) 

before the January 1, 2019 effective date of the new statute.  That issue was fully argued and 

decided by this Court, and subsequently affirmed by the court of appeal.  The RPOA part of the 

action has now dropped out of the case. 

What is left is a complaint in intervention filed by petitioners, seeking to enforce compliance with 

their own PRA requests under SB 1421.  (A parallel complaint in intervention was filed by a 

second set of intervenors, but they are not parties to the present proceedings.)  After 

considerable negotiation and discussion, petitioners and the City have come to impasse on 

several particular points of dispute as to the City’s compliance with Petitioners’ requests.  The 

aim of the present motion is to bring those points of dispute to the Court for decision.  In short, 

the Court concludes that petitioners are right on some points; the City is right on others; and the 

parties should now continue their discussions as to particular documents in light of these rulings. 

The text of the new subdivision 832.7(b) is as follows: 

(b) (1) Notwithstanding subdivision (a), subdivision (f) of Section 6254 of the 
Government Code, or any other law, the following peace officer or custodial 
officer personnel records and records maintained by any state or local agency 
shall not be confidential and shall be made available for public inspection 
pursuant to the California Public Records Act (Chapter 3.5 (commencing with 
Section 6250) of Division 7 of Title 1 of the Government Code): 

(A) A record relating to the report, investigation, or findings of any of the 
following: 

(i) An incident involving the discharge of a firearm at a person by a peace 
officer or custodial officer. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=a950480c-f482-4c26-b887-89e900cf6bff&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pddocid=urn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcontentcomponentid=4867&pdteaserkey=sr0&pditab=allpods&ecomp=byvLk&earg=sr0&prid=25028a2d-3730-405b-b774-fd95c2ee7e44
https://advance.lexis.com/document/?pdmfid=1000516&crid=a950480c-f482-4c26-b887-89e900cf6bff&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pddocid=urn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcontentcomponentid=4867&pdteaserkey=sr0&pditab=allpods&ecomp=byvLk&earg=sr0&prid=25028a2d-3730-405b-b774-fd95c2ee7e44
https://advance.lexis.com/document/?pdmfid=1000516&crid=a950480c-f482-4c26-b887-89e900cf6bff&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pddocid=urn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcontentcomponentid=4867&pdteaserkey=sr0&pditab=allpods&ecomp=byvLk&earg=sr0&prid=25028a2d-3730-405b-b774-fd95c2ee7e44
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(ii) An incident in which the use of force by a peace officer or custodial 
officer against a person resulted in death, or in great bodily injury. 

(B)  

(i) Any record relating to an incident in which a sustained finding was made 
by any law enforcement agency or oversight agency that a peace officer or 
custodial officer engaged in sexual assault involving a member of the 
public. 

(ii) As used in this subparagraph, “sexual assault” means the commission 
or attempted initiation of a sexual act with a member of the public by means 
of force, threat, coercion, extortion, offer of leniency or other official favor, 
or under the color of authority. For purposes of this definition, the 
propositioning for or commission of any sexual act while on duty is 
considered a sexual assault. 

(iii) As used in this subparagraph, “member of the public” means any 
person not employed by the officer’s employing agency and includes any 
participant in a cadet, explorer, or other youth program affiliated with the 
agency. 

(C) Any record relating to an incident in which a sustained finding was made 
by any law enforcement agency or oversight agency of dishonesty by a peace 
officer or custodial officer directly relating to the reporting, investigation, or 
prosecution of a crime, or directly relating to the reporting of, or investigation 
of misconduct by, another peace officer or custodial officer, including, but not 
limited to, any sustained finding of perjury, false statements, filing false 
reports, destruction, falsifying, or concealing of evidence. 

(2) Records that shall be released pursuant to this subdivision include all 
investigative reports; photographic, audio, and video evidence; transcripts or 
recordings of interviews; autopsy reports; all materials compiled and presented 
for review to the district attorney or to any person or body charged with 
determining whether to file criminal charges against an officer in connection with 
an incident, or whether the officer’s action was consistent with law and agency 
policy for purposes of discipline or administrative action, or what discipline to 
impose or corrective action to take; documents setting forth findings or 
recommended findings; and copies of disciplinary records relating to the incident, 
including any letters of intent to impose discipline, any documents reflecting 
modifications of discipline due to the Skelly or grievance process, and letters 
indicating final imposition of discipline or other documentation reflecting 
implementation of corrective action. 

(3) A record from a separate and prior investigation or assessment of a separate 
incident shall not be released unless it is independently subject to disclosure 
pursuant to this subdivision. 

(4) If an investigation or incident involves multiple officers, information about 
allegations of misconduct by, or the analysis or disposition of an investigation of, 
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an officer shall not be released pursuant to subparagraph (B) or (C) of paragraph 
(1), unless it relates to a sustained finding against that officer. However, factual 
information about that action of an officer during an incident, or the statements of 
an officer about an incident, shall be released if they are relevant to a sustained 
finding against another officer that is subject to release pursuant to subparagraph 
(B) or (C) of paragraph (1). 

(5) An agency shall redact a record disclosed pursuant to this section only for any 
of the following purposes: 

(A) To remove personal data or information, such as a home address, 
telephone number, or identities of family members, other than the names and 
work-related information of peace and custodial officers. 

(B) To preserve the anonymity of complainants and witnesses. 

(C) To protect confidential medical, financial, or other information of which 
disclosure is specifically prohibited by federal law or would cause an 
unwarranted invasion of personal privacy that clearly outweighs the strong 
public interest in records about misconduct and serious use of force by peace 
officers and custodial officers. 

(D) Where there is a specific, articulable, and particularized reason to believe 
that disclosure of the record would pose a significant danger to the physical 
safety of the peace officer, custodial officer, or another person. 

(6) Notwithstanding paragraph (5), an agency may redact a record disclosed 
pursuant to this section, including personal identifying information, where, on the 
facts of the particular case, the public interest served by not disclosing the 
information clearly outweighs the public interest served by disclosure of the 
information. 

(7) An agency may withhold a record of an incident described in subparagraph 
(A) of paragraph (1) that is the subject of an active criminal or administrative 
investigation, in accordance with any of the following: 

(A)  

(i) During an active criminal investigation, disclosure may be delayed for up 
to 60 days from the date the use of force occurred or until the district 
attorney determines whether to file criminal charges related to the use of 
force, whichever occurs sooner. If an agency delays disclosure pursuant to 
this clause, the agency shall provide, in writing, the specific basis for the 
agency’s determination that the interest in delaying disclosure clearly 
outweighs the public interest in disclosure. This writing shall include the 
estimated date for disclosure of the withheld information. 

(ii) After 60 days from the use of force, the agency may continue to delay 
the disclosure of records or information if the disclosure could reasonably 
be expected to interfere with a criminal enforcement proceeding against an 
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officer who used the force. If an agency delays disclosure pursuant to this 
clause, the agency shall, at 180-day intervals as necessary, provide, in 
writing, the specific basis for the agency’s determination that disclosure 
could reasonably be expected to interfere with a criminal enforcement 
proceeding. The writing shall include the estimated date for the disclosure 
of the withheld information. Information withheld by the agency shall be 
disclosed when the specific basis for withholding is resolved, when the 
investigation or proceeding is no longer active, or by no later than 18 
months after the date of the incident, whichever occurs sooner. 

(iii) After 60 days from the use of force, the agency may continue to delay 
the disclosure of records or information if the disclosure could reasonably 
be expected to interfere with a criminal enforcement proceeding against 
someone other than the officer who used the force. If an agency delays 
disclosure under this clause, the agency shall, at 180-day intervals, 
provide, in writing, the specific basis why disclosure could reasonably be 
expected to interfere with a criminal enforcement proceeding, and shall 
provide an estimated date for the disclosure of the withheld information. 
Information withheld by the agency shall be disclosed when the specific 
basis for withholding is resolved, when the investigation or proceeding is no 
longer active, or by no later than 18 months after the date of the incident, 
whichever occurs sooner, unless extraordinary circumstances warrant 
continued delay due to the ongoing criminal investigation or proceeding. In 
that case, the agency must show by clear and convincing evidence that the 
interest in preventing prejudice to the active and ongoing criminal 
investigation or proceeding outweighs the public interest in prompt 
disclosure of records about use of serious force by peace officers and 
custodial officers. The agency shall release all information subject to 
disclosure that does not cause substantial prejudice, including any 
documents that have otherwise become available. 

(iv) In an action to compel disclosure brought pursuant to Section 6258 of 
the Government Code, an agency may justify delay by filing an application 
to seal the basis for withholding, in accordance with Rule 2.550 of the 
California Rules of Court, or any successor rule thereto, if disclosure of the 
written basis itself would impact a privilege or compromise a pending 
investigation. 

(B) If criminal charges are filed related to the incident in which force was used, 
the agency may delay the disclosure of records or information until a verdict 
on those charges is returned at trial or, if a plea of guilty or no contest is 
entered, the time to withdraw the plea pursuant to Section 1018. 

(C) During an administrative investigation into an incident described in 
subparagraph (A) of paragraph (1), the agency may delay the disclosure of 
records or information until the investigating agency determines whether the 
use of force violated a law or agency policy, but no longer than 180 days after 
the date of the employing agency’s discovery of the use of force, or allegation 

https://advance.lexis.com/document/?pdmfid=1000516&crid=a950480c-f482-4c26-b887-89e900cf6bff&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pddocid=urn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcontentcomponentid=4867&pdteaserkey=sr0&pditab=allpods&ecomp=byvLk&earg=sr0&prid=25028a2d-3730-405b-b774-fd95c2ee7e44
https://advance.lexis.com/document/?pdmfid=1000516&crid=a950480c-f482-4c26-b887-89e900cf6bff&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pddocid=urn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcontentcomponentid=4867&pdteaserkey=sr0&pditab=allpods&ecomp=byvLk&earg=sr0&prid=25028a2d-3730-405b-b774-fd95c2ee7e44
https://advance.lexis.com/document/?pdmfid=1000516&crid=a950480c-f482-4c26-b887-89e900cf6bff&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pddocid=urn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcontentcomponentid=4867&pdteaserkey=sr0&pditab=allpods&ecomp=byvLk&earg=sr0&prid=25028a2d-3730-405b-b774-fd95c2ee7e44
https://advance.lexis.com/document/?pdmfid=1000516&crid=a950480c-f482-4c26-b887-89e900cf6bff&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pddocid=urn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcontentcomponentid=4867&pdteaserkey=sr0&pditab=allpods&ecomp=byvLk&earg=sr0&prid=25028a2d-3730-405b-b774-fd95c2ee7e44
https://advance.lexis.com/document/?pdmfid=1000516&crid=a950480c-f482-4c26-b887-89e900cf6bff&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pddocid=urn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcontentcomponentid=4867&pdteaserkey=sr0&pditab=allpods&ecomp=byvLk&earg=sr0&prid=25028a2d-3730-405b-b774-fd95c2ee7e44
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of use of force, by a person authorized to initiate an investigation, or 30 days 
after the close of any criminal investigation related to the peace officer or 
custodial officer’s use of force, whichever is later. 

(8) A record of a civilian complaint, or the investigations, findings, or dispositions 
of that complaint, shall not be released pursuant to this section if the complaint is 
frivolous, as defined in Section 128.5 of the Code of Civil Procedure, or if the 
complaint is unfounded. 

“Great Bodily Injury” 

The parties’ first disagreement concerns the construction of the term “great bodily injury” in 
SB 1421.  The statute includes, in the categories of disclosable documents,  

A record relating to the report, investigation, or findings of any of the following:  
…(ii) An incident in which the use of force by a peace officer or custodial officer 
against a person resulted in death, or in great bodily injury. 

Penal Code § 832.7(b)(1)(A)(ii).  In sum, petitioners argue that the City is using an incorrect and 
improperly narrow definition of “great bodily injury” by relying instead on the term “serious bodily 
injury”, a term not used in SB 1421.  Petitioners contend that the City should interpret their 
requests for documents reflecting instances of “great bodily injury”, which language is identical 
to their requests and to SB 1421. 

The City argues instead that the term “great bodily injury” in SB 1421 should be read to mean 
the same as the definition of “serious bodily injury” as found in Penal Code § 423(f) and 
Government Code § 12525.2(a).  The latter statute requires local law enforcement agencies to 
furnish reports to the Department of Justice of all instances where have occurred a shooting of a 
civilian by a peace officer, a shooting of a peace officer by a civilian, an incident where a use of 
force by a peace officer against a civilian results in “serious bodily injury” or death, and vice 
versa.  This statute defines “serious bodily injury” as “a bodily injury that involved a substantial 
risk of death, unconsciousness, protracted and obvious disfigurement, or protracted loss or 
impairment of the function of a bodily member or organ” (§ 12525.2(d)). 

In contrast, “great bodily injury” is defined in Penal Code § 12022.7(a), which permits 

enhancement of a criminal defendant’s sentence if the defendant has inflicted “great bodily 

injury” on any person other than an accomplice in committing a felony.  That statute defines 

“great bodily injury” as “a significant or substantial physical injury” (§ 12022.7(d)).  (See, e.g., 

People v. Washington (2012) 210 Cal.App.4th 1042, 1047-48.)  Thus, the phrase “great bodily 

injury” appears to cover a significantly broader range of injuries than the phrase “serious bodily 

injury”. 

SB 1421, of course, uses the specific language “great bodily injury” rather than the term “serious 

bodily injury”.  Indeed, as the parties both point out, the Legislature consciously chose the term 

“great bodily injury” in lieu of “serious bodily injury”.  On the face of the statutory language, that 

is all but conclusive as to which of the two terms should be applied under SB 1421. 

In construing a statute, the court’s fundamental task is to ascertain the intent of the Legislature.  

(Guillemin v. Stein (2002) 104 Cal.App.4th 156, 164.)  To determine intent, courts must first 

https://advance.lexis.com/document/?pdmfid=1000516&crid=a950480c-f482-4c26-b887-89e900cf6bff&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pddocid=urn%3AcontentItem%3A8SMV-6JB2-8T6X-70TM-00000-00&pdcontentcomponentid=4867&pdteaserkey=sr0&pditab=allpods&ecomp=byvLk&earg=sr0&prid=25028a2d-3730-405b-b774-fd95c2ee7e44
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examine the statute’s words, “because they are generally the most reliable indicator of intent”.  

(Wirth v. California (2006) 142 Cal.App.4th 131, 139.)  “[T]he meaning of a statute is to be 

sought in the language used by the Legislature.”  (City of Emeryville v. Cohen (2015) 233 

Cal.App.4th 293, 303-04.)  If the statute’s language is clear and unambiguous, no construction 

is necessary and the court need not resort to other indicia of intent.  (Wirth, 142 Cal.App.4th at 

139.) 

These principles apply with particular force when the Legislature uses well-established legal 

terms of art in its enactments.  “[I]t is a cardinal rule of statutory construction that, when [a 

legislature] employs a term of art, it presumably knows and adopts the cluster of ideas that were 

attached to each borrowed word in the body of learning from which it is taken.”  (Air Wisconsin 

Airlines Corp. v. Hoeper (2014) 571 U.S. 237, 248.)  The Legislature’s choice of the phrase 

“great bodily injury” signals its intent that this term of art be applied, and not the narrower (and 

equally well-established) term of art “serious bodily injury”.  (See, e.g., Brown v. Superior Court 

(2016) 63 Cal.4th 335, 350 (noting that Legislature could have, but did not, use other terms, but 

instead adopted a term of art "with which it is quite familiar”).) 

It is a stretch, perhaps, to say that the term “great bodily injury” is clear and unambiguous as 

applied to any particular set of facts in arising as to a particular incident or requested document.  

But the present motion does not call on the Court to apply the definition to any particular 

document or incident.  The Court is called on only to select between the term of art “great bodily 

injury” and the term of art “serious bodily injury” as to the correct meaning of SB 1421.  And on 

that point of debate, there simply is no ambiguity at all.  Not only did the Legislature actually use 

one of those phrases rather than the other, but indeed it consciously chose one over the other.  

A prior draft of SB 1421 expressly used the language “serious bodily injury, as defined in 

subdivision (f) of Section 243”.  An amendment in the Assembly then substituted the term “great 

bodily injury” for that language.  (Rodewald Decl. Exh. N.)  Here, the inference that the 

Legislature consciously chose the term of art “great bodily injury” instead of the term of art 

“serious bodily injury” is not just a presumption – it is a demonstrated historical fact. 

Both sides ask the Court to look at the only available legislative history bearing on that 

amendment, namely the Senate Floor Analysis of August 31, 2018 (Rodewald Decl. Exh. O).  In 

summarizing the Assembly’s amendments, the Analysis stated that the amendments “clarify the 

level of injury that requires release of records is ‘great bodily injury’ due to the larger body of law 

interpreting that term, and existing incident tracking already done by law enforcement in lieu of 

‘serious bodily injury’”. 

The first part of this comment apparently reflects the Legislature’s conscious intent that in 

construing the term “great bodily injury” in § 832.7(b)(1)(a)(ii), law enforcement agencies and the 

courts are to look for guidance to the extensive case law construing that exact term, most 

notably as it arises in Penal Code § 12022.7(d). 

The Analysis’s second comment, about “existing incident tracking already done by law 

enforcement”, is less transparent.  This evidently refers to the mandatory reporting of “serious 

bodily injury” incidents required by Government Code § 12525.2(a).  The City would have the 
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Court infer that the Legislature must have meant for the scope of the disclosure requirements of 

§ 832.7(b)(1)(a)(ii) to mirror the scope of the reporting requirements in § 12525.2(a), thus saving 

agencies from having to produce or report incidents under two different standards.  But if that 

were the case, there would have been zero reason for the Assembly’s amendment; that intent 

would have been captured, unambiguously and directly, in the prior draft reference to serious 

bodily injury and § 423(f).  As best the Court can make out, the purport of this comment is that 

law enforcement agencies are already required to make disclosure (albeit to the DOJ rather 

than the public) of serious bodily injury incidents, and the intent of the amendment is to require 

public disclosure of a broader category instead.  But be that as it may, there is just no getting 

around the dispositive observations that (1) the Legislature used the term “great bodily injury”; 

(2) the Legislature consciously chose that term as preferable to “serious bodily injury”; and 

(3) the Legislature intended that agencies and the courts use the case law construing “great 

bodily injury” in applying 832.7(b)(1)(a)(ii). 

Finally, the City points to the comment in People v. Wade (2012) 204 Cal.App.4th 1142, 1149, 

that the term “serious bodily injury” as used in § 243(f) is “essentially equivalent to ‘great bodily 

injury’” as used in § 12022.7.  If the City is seriously arguing that there is no real difference 

between the two terms, one is forced to wonder why the City finds it necessary to argue at such 

length for one term over the other. 

Assuming arguendo that the two terms mean about the same thing, however, that tells us little 

about what the two terms mean.  It is significant that Wade was construing the term “serious 

bodily injury” by reference to the term “great bodily injury”, rather than vice versa.  The tenor of 

Wade’s comment is that the term “serious bodily injury” must be read expansively to match the 

existing case-law meaning of “great bodily injury” – and not, as the City would have it, to instead 

contract the meaning of “great bodily injury” down to a narrower (and less-well-established) 

meaning of “serious bodily injury”.  Whether or not this comment in Wade means anything 

relevant to the present debate, then, it definitely does not mean what the City wants to take it to 

mean – namely, that great bodily injury is narrower than the extensive case law says it is. 

“Sexual Assault” 

SB 1421 includes, as a category of disclosable records, those related to sustained findings of 

sexual assault: 

(i) Any record relating to an incident in which a sustained finding was made by 
any law enforcement agency or oversight agency that a peace officer or custodial 
officer engaged in sexual assault involving a member of the public. 

(ii) As used in this subparagraph, “sexual assault” means the commission or 
attempted initiation of a sexual act with a member of the public by means of 
force, threat, coercion, extortion, offer of leniency or other official favor, or under 
the color of authority. For purposes of this definition, the propositioning for or 
commission of any sexual act while on duty is considered a sexual assault. 
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(iii) As used in this subparagraph, “member of the public” means any person not 
employed by the officer’s employing agency and includes any participant in a 
cadet, explorer, or other youth program affiliated with the agency. 

(Penal Code § 832.7(b)(1)(B).)  The parties’ debate on this motion centers on the relationship 

between the first and second sentences in subdivision (ii).  The first sentence, in defining 

“sexual assault”, clearly has reference to nonconsensual sexual encounters:  “by means of 

force, threat, coercion, extortion, offer of leniency or other official favor, or under the color of 

authority”.  The second sentence, however, is not so limited:  “the propositioning for or 

commission of any sexual act while on duty” (emphasis added). 

In a nutshell, the debate here is whether the limitation to nonconsensual acts applies to the 

second sentence.  The Court concludes that it does not.  In practical effect, the Legislature has 

chosen to draw a prophylactic line:  If a police officer propositions or has sex with a non-officer 

while on the job, that is sexual assault, period – at least for purposes of disclosability under 

SB 1421.  In other words, the Legislature does not intend to carve out a situation along the lines 

of “okay, it’s true that I propositioned that streetwalker I was questioning, but it was all 

consensual.”  The Legislature may have had in mind that it can be too easy for an officer to 

claim consent in this situation where it isn’t really consensual – or it may simply have concluded 

that on-the-job sex with a civilian is either inherently coercive, or at least highly likely to be so.  

Indeed, there is an obvious risk that such an encounter might be thought to be “under the color 

of authority”, in that a proposition from a uniformed or badge-flashing officer may be inherently 

coercive, at least as against a member of the general public. 

Neither side points the Court to any useful legislative history on point here.  The Court looks to 

the plain language used.  Each of the two sentences of subdivision (ii) constitutes a 

freestanding, if partial, definition of the term “sexual assault”.  It is true that the two definitions 

are not entirely harmonious with each other, and the Legislature has provided no clear guidance 

as to how they are to be read together.  But there is no reason not to read each sentence as it 

was written. 

Under the City’s interpretation, to fall within the second sentence, a sexual encounter must meet 

all of three criteria:  (1) it must involve “the propositioning for or commission of a sexual act”; 

(2) the propositioning or sexual act must occur “while on duty”; and (3) the propositioning or 

sexual act must have been nonconsensual.  The first two criteria are found textually in the 

sentence.  The third is not. 

The problem with the City’s reading of the second sentence is that it makes that sentence 

entirely redundant with the first, effectively reading the second sentence out of the statute.  The 

first sentence already includes all propositioning (“attempted initiation”) or commission of sexual 

acts with civilians, if they are nonconsensual – including those occurring while on duty.  It is 

broader than the second sentence in that it applies to nonconsensual encounters off the job as 

well as on the job.  But, if the criterion of nonconsensuality is incorporated into the second 

sentence, the result is that the second sentence covers no cases at all that are not already 

covered in the first sentence. 
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It is a well-settled principle of statutory construction that the Court must, if possible, avoid any 

interpretation that would make surplusage of any part of the statutory language.  (E.g., People v. 

Loeun (1997) 1 Cal.4th 1, 9; Dyna-Med, Inc. v. FEHC (1987) 43 Cal.3d 1379, 1387; Regents of 

Univ. of California v. Superior Court (2013) 220 Cal.App.4th 549, 566-67.) 

Thus, to paraphrase slightly, the Legislature has identified two categories of incidents, 

substantially overlapping but not identical, that would give rise to disclosability under 

§ 832.7(b)(1)(B): 

 Nonconsensual sexual acts or propositions, whether committed on or off the job; and 

 Sexual acts or propositions committed on the job, whether or not consensual (or claimed 

to be consensual). 

It is important to note here that the Legislature is not banning, punishing, or sanctioning on-the-

job consensual encounters.  All it is doing is making such encounters the subject of possible 

disclosure under SB 1421 – and then only if the matter is serious enough that the police agency 

pursues the accusation to the point of a sustained finding.  If an on-the-job sexual encounter 

really was consensual, disclosure of the facts will enable the requesting public to ascertain and 

confirm that the encounter was consensual.  But the logic of the Legislature’s prophylactic line-

drawing is that when an on-duty officer has or solicits sex from a member of the public, there is 

an inherent danger that the encounter may be coercive – and that it therefore may call for the 

scrutiny that public disclosure enables.  If there is any room for doubt as to consent (even if the 

officer claims it was or the agency found it was), then the intent of the statute is to let the 

requesting public see the facts and make up their own minds. 

The City has half a point when it describes this reading of the second sentence as potentially 

overreaching in at least minor respects.  It appears to be true, for example, that the second 

sentence would at least nominally reach (say) an on-duty officer sneaking off for a consensual 

nooner or quickie with his or her own spouse or significant other, during the officer’s duty shift.  

One might question whether the Legislature, if it had thought about that particular nuance, would 

have chosen to include it.  But include it the Legislature evidently did. 

That concern, however, arises only if the matter rises to the level of a formal disciplinary 

proceeding and a sustained finding.  In the nooner hypothetical, that might well occur not 

because sex is involved – but simply because it’s a serious matter for an on-duty officer to divert 

from his or her duties for any private business, sexual or otherwise.  But the City’s more alarmist 

hypothetical, that the statute might require disclosure of an officer sexting or the like with his or 

her own spouse, strikes the Court as highly improbable.  It is true that such conduct could 

literally constitute “propositioning” while on duty.  But it still is not a disclosable incident unless it 

results in discipline and a sustained finding.  The Court cannot see any police agency making a 

serious discipline case out of a cop making a flirty phone call to his or her spouse during a 

coffee break. 

The counterargument, as noted above, is the concern that it would be too easy for officers, 

soliciting sex from members of the general public, to claim consent where none really exists.  By 

allowing disclosure under SB 1421, the Legislature allows the inquiring public to get the facts 
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and make its own inquiry about whether an on-the-job encounter really was or wasn’t 

consensual.  That is a line the Legislature was entitled to draw. 

“Dishonesty” 

SB 1421 requires disclosure of  

(C) Any record relating to an incident in which a sustained finding was made by 
any law enforcement agency or oversight agency of dishonesty by a peace 
officer or custodial officer directly relating to the reporting, investigation, or 
prosecution of a crime, or directly relating to the reporting of, or investigation of 
misconduct by, another peace officer or custodial officer, including, but not limited 
to, any sustained finding of perjury, false statements, filing false reports, 
destruction, falsifying, or concealing of evidence. 

(Penal Code § 832.7(b)(1)(C).)  The dispute here is whether this subdivision includes incidents 

of dishonesty outside the stated subject matter of the subdivision – for example, falsifying time 

cards or padding expense reimbursements.  The Court agrees with the City that it does not. 

The debate on this subdivision is superficially similar to that over sexual assault, as discussed in 

the preceding part of this ruling.  In both subdivisions, there is initial language expressly limiting 

the subject-matter coverage of the subdivision.  In subdivision (b)(1)(B), the limitation is to 

nonconsensual encounters.  Here, it is a limitation on the subject-matter scope of dishonesty 

involved – “directly relating to the reporting, investigation, or prosecution of a crime, or directly 

relating to the reporting of, or investigation of misconduct by, another peace officer or custodial 

officer”.  That excludes other subjects of dishonesty, such as time cards or expenses. 

But in both subdivisions, there is then follow-on language that can be read as not including the 

same subject-matter limitation.  In subdivision (b)(1)(B) that was the second sentence covering 

on-duty sexual encounters.  Here, it is the language “including, but not limited to, any sustained 

finding of perjury, false statements, filing false reports, destruction, falsifying, or concealing of 

evidence”. 

In a nutshell, the City seeks to read this as still limited by the subject-matter restrictions of the 

first part of the sentence.  Petitioners instead read this as covering any perjury, false 

statements, and so on, whether they relate to the stated subject matter or not – and thus, for 

example, including the Court’s hypothetical expense-padding or time-card cheating. 

Again, neither side can cite any useful legislative history or other outside sources on point; so 

again the Court must simply look to the statutory language.  Despite the superficial similarity 

between this issue and the sexual-assault issue, the Court must agree with the City on this 

point. 

In the sexual-assault subdivision, the second sentence (concerning on-duty encounters) was 

effectively a second, parallel definition of “sexual assault”.  Here, by contrast, the “including but 

not limited to” proviso is more limited:  It appears to be expanding on the definition of what kinds 

of statements constitute “dishonesty” as such – not of the topics on which an officer is being 

dishonest.  Petitioners make the general point that “including” is usually taken as an expansion, 
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not a contraction.  (E.g., Hassan v. Mercy American River Hospital (2003) 31 Cal.4th 709, 717.)  

But expansion of what exactly?  To say that the use of “including” expands the physical forms 

that dishonesty may take, is not the same thing as saying that it expands the topics on which 

one may be dishonest.  The Court reads this proviso as expanding the first of these, not the 

second. 

The decisive consideration here is the same principle that was decisive in the sexual-assault 

analysis, namely the prohibition on reading a statute in a way that renders some of its language 

surplusage.  In the sexual-assault discussion above, the Court concludes that putatively 

“consensual” on-duty encounters must be included because, if they were excluded, the entire 

second sentence of the subdivision would become redundant and meaningless.  Here, exactly 

the opposite is true.  If (as petitioners argue) the subdivision covers any “perjury, false 

statements, filing false reports, destruction, falsifying, or concealing of evidence” – whether or 

not the subject matter of the dishonesty is “the reporting, investigation, or prosecution of a 

crime, or directly relating to the reporting of, or investigation of misconduct by, another peace 

officer or custodial officer” – the effect is to read the latter language entirely out of the statute.  

The result would be to make the subdivision cover any sustained findings of dishonesty at all, 

regardless of what the officer was being dishonest about.  That cannot be squared with the care 

the Legislature took to lay out express limits on what topics of dishonesty are and are not 

covered. 

“Sustained Findings” 

In both of the preceding subdivisions of SB 1421, concerning sexual assault and dishonesty, the 

scope of disclosable documents is limited to cases in which there have been “sustained 

findings” of the covered misconduct.  Thus, mere accusations of sexual misconduct or 

dishonesty by officers – whether wholly baseless, or factually ambiguous, or simply not serious 

enough to call for the full machinery of formal adjudication and discipline – fall outside the 

required area of required disclosure. 

Penal Code § 832.8(b) defines what it means for a finding to be “sustained”: 

“Sustained” means a final determination by an investigating agency, commission, 

board, hearing officer, or arbitrator, as applicable, following an investigation and 

opportunity for an administrative appeal pursuant to Sections 3304 and 3304.5 of 

the Government Code, that the actions of the peace officer or custodial officer 

were found to violate law or department policy. 

It often occurs that accusations against officers are resolved by less formal procedures falling 

short of the stage of making or not making “sustained findings”.  They may, for example, be 

determined at the outset to be unfounded.  They may be deemed too minor to call for full formal 

disciplinary proceedings.  And even if the accusations are serious, it may be that the supporting 

evidence is too shaky to bear the weight of formal discipline.  Both parties agree that any 

accusations fitting this description are not “sustained findings” and hence not disclosable under 

SB 1421. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=6b74d6ee-5bcd-4897-8a6a-f9eef4beef33&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-J1Y2-8T6X-73KW-00000-00&pdtocnodeidentifier=AASAAEAAFAAHACB&ecomp=x7r_kkk&prid=d4a5e929-8390-4588-980f-9acbba61241d
https://advance.lexis.com/document/?pdmfid=1000516&crid=6b74d6ee-5bcd-4897-8a6a-f9eef4beef33&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A8SMV-J1Y2-8T6X-73KW-00000-00&pdtocnodeidentifier=AASAAEAAFAAHACB&ecomp=x7r_kkk&prid=d4a5e929-8390-4588-980f-9acbba61241d
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The present debate on this motion, by contrast, arises when proceedings against the officer go 

a step beyond the formal adjudication stage.  That is, it sometimes occurs that there is a formal 

hearing resulting expressly in a sustained finding of dishonesty or sexual assault.  But the 

agency and the officer then negotiate further, and reach an agreed disposition of the matter that 

includes the element of revoking or eliminating the sustained finding.  Of course, if this results 

from an actual reversal on an administrative appeal, then by definition it ceases to be a 

sustained finding under § 823.8(b).  But the debatable issue arises when the elimination of the 

sustained finding occurs, not by appellate reversal, but by negotiated settlement.  (This is, so to 

speak, the equivalent of settling a case after Superior Court adjudication but while pending on 

appeal.) 

Again neither side offers any pertinent guidance from legislative history.  On the statutory 

language alone, the Court agrees with petitioners. 

The pertinent statutory language is:  “Any record relating to an incident in which a sustained 

finding was made by any law enforcement agency or oversight agency” (§ 832.7(b)(1)(B)(i) and 

(B)(1)C), emphasis added).  In the class of cases we are discussing, it is a matter of plain 

historical fact that “a sustained finding was made”.  Period.  What happened to the finding later 

is irrelevant, unless the later event is sufficient to take the finding outside the statutory definition 

of “sustained finding” in § 832.8(b) (as would be true of, for example, an appellate reversal). 

The City characterizes this as the elimination of a “sustained finding”, followed by “retroactively 

reinstating” the sustained finding via SB 1421 request.  But no one is reinstating anything.  If the 

finding has been deprived of effect by agreement, then it is no longer in effect.  But the finding 

was still “made”.  It is the City’s reading that would be improperly retroactive – seeking to 

retroactively erase the historical fact that a sustained finding was actually made.  If a sustained 

finding is made, the agency and the officer cannot undo that historical fact by private agreement. 

It is of course for the Legislature, not this Court, to lay down the rules of what should or should 

not be disclosed in this situation.  The Court nevertheless has in mind, as a strong possible 

indication of what may have been on the Legislature’s mind, the ongoing (and recently 

heightened) controversy about the problem of “bad apple” officers migrating from one agency to 

another, with no due warning to the new employers or the public of issues that may have arisen 

about sexual assault or dishonesty in prior police employment. 

The Court also realizes that this may be marginally overinclusive in some cases.  It may be that 

negotiated eliminations of sustained findings, short of formal reversals, may occur not just as 

compromised retirements or the like, but because there really is something factually or 

substantively wrong with the sustained finding.  But again, SB 1421 does not result in any 

concrete punishment of anyone for anything; its only consequence is that records may be 

requested under the PRA.  If there is honest doubt as to the validity of a sustained finding that 

was made and then negotiated away (but not formally reversed), the Legislature’s answer is that 

the public may look at the records and decide for themselves whether the finding was right or 

wrong.  And of course, if the flaw in the finding is serious or obvious enough, the officer and the 
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agency can stipulate to a formal administrative-appeal reversal of it.  That would suffice to take 

the defective finding outside the definition in § 832.8(b). 

Redactions 

Petitioners raise several issues concerning redactions by the City.  First, they complain that the 

City has been trying to charge requesting parties for the personnel cost of redacting what the 

City regards as unresponsive material.  This was apparently authorized at the time under the 

authority of National Lawyers Guild v. City of Hayward (2018) 27 Cal.App.5th 937.  As 

petitioners point out and the City expressly concedes, however, that decision has been reversed 

by the California Supreme Court.  (National Lawyers Guild v. City of Hayward (2020) 

9 Cal.App.5th 488.)  Both sides agree that that settles the point in petitioners’ favor. 

Beyond cost, however, petitioners complain that the City has been improperly redacting some 

material from the records it has produced, and has given insufficient explanation for its 

redactions.  One particularly salient example has been the investigation of accusations of sexual 

misconduct made against several officers by Jasmin Abuslin (aka Celeste Guap); petitioners 

say that the City redacted all but the first 20 seconds of the recording of the interview with 

Abuslin. 

The Court is not at all sure it understands all the factual details concerning these redactions, as 

to the Abuslin matter or more generally.  It does have the distinct sense, however, that to a large 

extent these redactions are artifacts of the more substantive disputes discussed in the 

preceding parts of this ruling.  For example, it appears that the asserted justification for the 

Abuslin redactions may have been the City’s view that any sexual contacts between her and the 

officers involved were consensual, and thus not within the scope of § 832.7(b)(1)(B).  If so, the 

Court’s ruling above construing that subdivision will no doubt guide the parties’ disclosure 

conduct going forward.  The same appears to be at least potentially true as to other asserted 

redaction issues. 

The parties do address one particular redaction issue on which they seek the Court’s ruling.  

Their discussion of it, however, is at a rather abstact level, frankly making it hard for the Court to 

be sure it understands what is at issue.  One or two “for instances”, whether real or hypothetical, 

would have been helpful in framing the issue for the Court. 

The issue concerns the scope of the facts to be disclosed, given that there is a disclosable 

incident.  The City has framed its position thus: 

[W]hen a disclosable record includes material regarding a sustained finding of 

misconduct other than sexual assault or dishonesty, [the City can] redact that 

material unless there is a case-specific indication that the misconduct contributed 

to the disclosable incident – that, but for the otherwise non-reportable 

misconduct, there would not have been an officer-involved shooting, use of force 

resulting in death or great bodily injury, sexual assault, or dishonesty. 
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Petitioners counter that the statute frames the scope of disclosable documents less restrictively.  

Section 832.7(b)(2) provides: 

Records that shall be released pursuant to this subdivision include all 
investigative reports; photographic, audio, and video evidence; transcripts or 
recordings of interviews; autopsy reports; all materials compiled and presented 
for review to the district attorney or to any person or body charged with 
determining whether to file criminal charges against an officer in connection with 
an incident, or whether the officer’s action was consistent with law and agency 
policy for purposes of discipline or administrative action, or what discipline to 
impose or corrective action to take; documents setting forth findings or 
recommended findings; and copies of disciplinary records relating to the incident, 
including any letters of intent to impose discipline, any documents reflecting 
modifications of discipline due to the Skelly or grievance process, and letters 
indicating final imposition of discipline or other documentation reflecting 
implementation of corrective action. 

In light of the sweeping scope of this subdivision, the Court agrees with petitioners that the City 

cannot pick and choose among those facts relevant to a disclosable incident.  The public’s 

interest in evaluating police misconduct, evaluating an agency’s propriety and diligence in 

addressing that misconduct, and evaluating the district attorney’s decisions about prosecuting or 

not prosecuting the misconduct, is best served by getting the full details on the table.  Thus (to 

make up the Court’s own hypothetical), suppose there has been a sustained finding that an 

officer coerced sex from a prostitute.  In the course of that action the officer also committed 

other misconduct that would not itself be reportable as such, such as misusing a police vehicle, 

falsely reporting his own whereabouts and activities, and so on.  In the Court’s view the 

requesting public is entitled to the full details of what happened in the incident as a whole. 

On the other hand, a distinct and separate act of misconduct does not become disclosable 

simply because, for administrative convenience, it happens to be included in the same 

disciplinary proceeding.  So assume that our hypothetical wayward officer was also up on 

charges that, the following week, he drove unsafely.  That is not disclosable, and does not 

become disclosable simply by being in the same documents.  That can be redacted. 

Timing of Compliance 

Petitioners complain at some length about how long the City is taking to disclose responsive 

documents.  They must realize, however, that this Court cannot issue a writ of mandate that 

goes back in time and causes a document to be disclosed in 2019 because petitioners think it 

should have been disclosed in 2019. 

It is a little dispiriting, all the same, to see that disclosure is apparently still incomplete a year 

and a half after it was due under the statutory deadlines.  Some of this is due to good-faith 

disagreements about the scope of what disclosure was due – disagreements that (one hopes) 

are now resolved by today’s rulings. 
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Beyond that, it is no doubt true that the delay is due in substantial part to the bolus of high-

volume requests made immediately upon SB 1421’s effective date.  The Legislature must have 

foreseen that there would be such initial bolus demands, and it made no special timing 

accommodations for them.  All the same, realistically, no one expected police agencies to drop 

everything else they were doing in January 2019 and turn all their resources to immediate 

compliance with large disclosure demands going back years in their scopes. 

The timing and pace of the completion of compliance will be one of the topics for discussion at 

the next hearing.  Whether the City has or has not been sufficiently diligent up until now, the 

Court will expect prompt compliance going forward. 

Issuance of a Writ 

It is for this reason that the Court now defers ruling on whether formal issuance of a writ will be 

necessary.  It takes for granted that the City will comply in good faith with the Court’s rulings, 

and it is to be hoped that these parties can discuss between themselves what is to be disclosed 

or withheld in light of these rulings.  That meet-and-confer and compliance process should begin 

immediately. 

The Court is therefore continuing this motion to September 4 for further review of compliance.  

At that time, the Court will discuss and schedule an in camera review of any disputed sets of 

documents on which the parties remain in disagreement.  (Or, if the volume is excessive, the 

Court may consider appointing a Special Master for that purpose.)  The Court hopes, however, 

that by that time there will be little and perhaps no remaining areas of dispute that have not 

been resolved in accordance with these rulings.  Similarly, the Court will consider at that time 

whether it will be appropriate to issue a formal writ, or if it appears that the City can be trusted to 

comply without formal compulsion. 

Also to be taken up in the future is the subject of seeking attorney’s fees as the prevailing party.  

Petitioners request this in their reply brief, but the topic was not discussed in their opening brief.  

Absent agreement between the parties, the issue is best raised by follow-on motion. 

Finally, the Court also notes that the City’s papers (its RJN and Moore Declaration) do not 
comply with CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Counsel is 
directed to review these rules and comply with them as to any future filings.  Failure to do so 
may result in rejection or disregard of nonconforming papers. 
 

  

16.  TIME:  9:00   CASE#: MSN19-1992 
CASE NAME: SOLOFF VS. CA DEPT. OF PUBLIC HEALTH 
SPECIALLY SET HEARING ON: PETITION FOR WRIT OF MANDATE 
SET AT REQUEST OF BOTH PARTIES 
* TENTATIVE RULING: * 
 
This is continued at the request of both parties to August 21. 
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17.  TIME:  9:00   CASE#: MSN19-2202 
CASE NAME: MUSONGE VS. NGUYEN 
HEARING ON DEMURRER TO 1st Amended UD COMPLAINT 
FILED BY HIEN THI NGUYEN 
* TENTATIVE RULING: * 
 
This case was dismissed. 
 

  

18.  TIME:  9:00   CASE#: MSN20-0620 
CASE NAME: SWIFT FINANCIAL LLC VS. HOWARD 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY SWIFT FINANCIAL LLC 
* TENTATIVE RULING: * 
 
This petition is taken off calendar because there is no proof it has been served on the 
opposing parties. 

  

19.  TIME:  9:00   CASE#: MSN20-0772 
CASE NAME: IN RE F.R. 
HEARING ON REQUEST FOR TRANSFER OF STRUCTURED SETTLEMENT PAYMENTS 
FILED BY PETITIONER 
* TENTATIVE RULING: * 
 
The proposed transfer is approved. 
 

  

 


